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The Commission's current rules governing access to Customer

Proprietary Network Information ("CPNI") grant favored status to the affiliates of

local exchange carriers ("LECs") vis-a-vis their competitors in the CPE and

enhanced services markets. The comments filed in response to the Public

Notice in this proceeding demonstrate that the LECs value this advantage highly

and that unaffiliated CPE vendors and enhanced service providers are suffering

adverse consequences as a result. Recent industry trends are working to

enhance the importance of the competitive considerations that underlie the CPNI

rules. The Commission should adapt its rules to meet the new challenge and

reject the efforts of the LECs to retain the competitive advantage they enjoy

under the current rules in the form of discriminatory access to valuable CPNI.
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At issue here are the rules governing access to the information

obtained by a telephone company about a customer by virtue of its privileged

position as (except in an infinitesimal number of cases) the customer's sole

supplier of local telephone service. While the LEC must secure the permission

of a large customer (defined as one with more than 20 lines) before sharing

access to that customer's CPNI with its CPE and enhanced services affiliates, no

such prior permission is required in the case of a customer with 20 or fewer

lines. In contrast, CPE and enhanced service providers that are not affiliated

with the LEC must obtain prior authorization from each customer, regardless of

size, in order to gain access to its CPNI. In other words, the current rules permit

the LECs to enjoy the fruits of their monopoly status without the concomitant

duty to share them with competitors. 1

The comments filed in this proceeding make it plain that the current

rules, by creating unequal access with respect to CPNI, give the favored parties

a substantial advantage over their competitors in the marketing of CPE and

enhanced services. The commenters have explained that, thanks to the rules,

LEC-affiliated vendors of enhanced services and CPE have advance notice of

customers' expansion plans, and information about the kinds of services

particular customers use, their calling patterns, call volumes, credit histories,

etc. 2 In contrast, an unaffiliated CPE vendor or enhanced service provider

One commenter has pointed out yet another area in which this asymmetry also exists -
payphones. See Comments of the American Public Communications Council.

See Comments of CompuServe Incorporated at 6-7, the Information Industry Ass'n at 4,
Information Technology Ass'n of America at 6, the Independent Data Communications
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cannot gain access to that information without the prior authorization of the

customer. It goes without saying that such authorization can be secured only

after the vendor has identified and approached the customer, i.e., not until after

it has successfully marketed its service to that customer.

As several commenters have noted, recent trends in the

communications industry are likely to compound the anticompetitive effect of this

Catch-22. As the Regional Bell Operating Companies reach out to form

alliances across the communications industry (broadly defined), an ever-

widening range of entities will gain favored access to CPNI and, thus, an

advantage over vendors that are not so affiliated. The discrimination against

unaffiliated entities is thereby magnified. Regardless of whether any particular

merger or acquisition has been consummated or called off, the trend toward

consolidations and strategic alliances on the part of the Regional Bell Operating

Companies is undeniable. The Commission was entirely justified in reassessing

its CPNI rules in light of these developments.

The RBOCs have offered two reasons why the Commission should

not -- or cannot -- correct the imbalance in the current rules. None of these

arguments addresses the problem in the current rules that warrants revision.

First, several companies ground their analyses on the issue of

customer privacy. One suggests that industry self-regulation through privacy

guidelines (8 la the Motion Picture Association of America's movie rating system)

Manufacturers Ass'n at 3, the North American Telecommunications Ass'n at 6, Prodigy Services
Co. at 4.
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would better serve the public interest and should be substituted for the existing

rules. 3 Another states that the Commission should extend the RBOC's current

advantage in the multi-line business customer market to the small business and

residential markets as well, by granting them access to all CPNI without prior

authorization. 4 Still another warns the Commission to beware of any arguments

regarding customer privacy made by competitive CPE and enhanced service

providers, stating that such arguments mask the true interests of those firms in

securing for themselves the same access to CPNI enjoyed by the LECs.5 So

long as customers are given an opportunity to make informed choices regarding

the uses to which their CPNI may be put, it appears that privacy considerations

are adequately met.6 But privacy is not, we submit, the area in which the

Commission's rules are most in need of reform.

Second, the RBOCs also argue that the current rules, in permitting

them unfettered access to the CPNI of smaller customers, should not be

changed because such access promotes convenience for the customers and

efficiencies for the carriers. Customer convenience is important, but it does not

justify disparate treatment of LEC-affiliated vendors on the one hand and

Comments of Bell Atlantic at 9. Southwestern Bell agrees, claiming that government
regulation of CPNI is unnecessary. Comments of Southwestern Bell Telephone Co. at 2.

4 Comments of US West at 3.

5 Comments of BellSouth Telecommunications, Inc. at 9 (cautioning the Commission to be
suspicious about the self-interested motives of enhanced service providers who may criticize the
existing rules).

6

7-8.
See Comments of the Public Utility Commission of Texas at 4-5; Cox Enterprises, Inc. at
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unaffiliated vendors on the other. Indeed, nothing in the Commission's rules

outlaws one-stop shopping, and any customer who wishes to purchase basic

and enhanced services on an integrated basis can authorize representatives of

the LEC-affiliate to have full access to its CPNI. Customers currently have this

same right with regard to the release of CPNI to the representatives of

unaffiliated CPE and enhanced service vendors. It is not apparent why the

goose's sauce is not good enough for the gander.

As for carrier efficiency, the Commission has found that the prior

authorization requirement applicable in the case of customers with more than 20

lines would not unduly burden carriers.? Nothing in the comments disproves

that conclusion or suggests why the opposite conclusion might apply in the case

of smaller customers.

Although the Commission has heard many of these arguments

before, it has chosen to hear them again in light of events that undeniably raise

the stakes regarding the competitive considerations that underlie the CPNI rules.

The sponsors of each of the principle telecommunications bills have included

provisions that would strengthen the current CPNI rules by requiring the RBOCs

to make CPNI available to unaffiliated enhanced service providers on the same

terms and conditions as the RBOC's own enhanced service affiliate obtains

access to that information. 8 The Congress plainly sees the relevance of recent

AI/net Communication Services, Inc. v. National Exchange Caffier Ass'n et ai,
Memorandum Opinion & Order 6 FCC Red 10 (1991) at 7612.

8 See Comments of CompuServe at 11 n.13, Newspaper Ass'n of America at 2.
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events, and has apparently concluded that competitive considerations warrant

parity of treatment with regard to access to CPNI for RBOC affiliates on the one

hand and unaffiliated vendors on the other.

Large users recognize that they have a stake in healthy

competition in all segments of the CPE and enhanced services markets and, for

that reason, advocate creation of an even playing field where residential and

small business customers are concerned. The Commission is right to question

whether its current rules still serve the public interest and would be right to

modify them to ensure that CPNI is made available to all competitors on an

equal basis.

Respectfully s r1.e~,
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